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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1789

AS AMENDED BY THE SENATE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Transportation (originally sponsored by Representatives
Goodnman, Pedersen, Roberts, and M| osci a)

READ FI RST TI ME 02/ 25/ 11.

AN ACT Relating to accountability for persons driving under the
i nfluence of alcohol or drugs; anmending RCW 46.20.385, 46.61.502,
46. 61. 504, 46.61.500, 46.61.5249, 46.20.720, 46.61.5055, 10.05. 140,
9. 94A.533, 2.28.190, 46.61.5056, and 46.61.5152; reenacting and
anendi ng RCW 46.61. 5054; adding a new section to chapter 2.28 RCW
addi ng a new section to chapter 10.01 RCW prescribing penalties; and
provi ding an effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA46.20.385 and 2010 ¢ 269 s 1 are each anended to read
as follows:

(1) (a) Beginning January 1, 2009, any person |licensed under this
chapter who is convicted of a violation of RCW46.61.502 or 46.61.504
or an equivalent local or out-of-state statute or ordinance, or a
vi ol ati on of RCW46.61.520(1)(a) or 46.61.522(1)(b), or who has had or

w Il have his or her |icense suspended, revoked, or denied under RCW
46. 20. 3101, may submit to the departnent an application for an ignition
interlock driver's |Iicense. The departnent, wupon receipt of the

prescri bed fee and upon determ ning that the petitioner is eligible to
receive the license, may issue anignition interlock driver's |icense.

p. 1 E2SHB 1789. SL
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(b) A person may apply for an ignition interlock driver's |icense
anytime, including imrediately after receiving the notices under RCW
46. 20. 308 or after his or her license is suspended, revoked, or deni ed.
A person receiving an ignition interlock driver's |license waives his or
her right to a hearing or appeal under RCW46. 20. 308.

(c) An applicant under this subsection shall provide proof to the
satisfaction of the departnent that a functioning ignition interlock
devi ce has been installed on all vehicles operated by the person.

(i) The departnent shall require the person to nmaintain the device
on all vehicles operated by the person and shall restrict the personto
operating only vehicles equipped with the device, for the remai nder of
the period of suspension, revocation, or denial. The installation of
an ignition interlock device is not necessary on vehicles owned,
| eased, or rented by a person's enployer and on those vehicl es whose
care and/or maintenance is the tenporary responsibility of the
enpl oyer, and driven at the direction of a person's enployer as a
requi renent of enploynent during working hours. The person nust
provide the departnment with a declaration pursuant to RCW 9A 72.085
fromhis or her enployer stating that the person's enploynent requires
the person to operate a vehicle owned by the enployer or other persons
during wor ki ng hours.

(i1) Subject to any periodic renewal requirenents established by
the departnent wunder this section and subject to any applicable
conpliance requirenents under this chapter or other law, an ignition
interlock driver's license granted upon a suspension or revocation
under RCW 46.61.5055 or 46.20.3101 extends through the remaining
portion of any concurrent or consecutive suspension or revocation that
may be inposed as the result of admnistrative action and crim nal
conviction arising out of the sane incident.

(iii1) The tine period during which the person is |licensed under
this section shall apply on a day-for-day basis toward satisfying the
period of time the ignition interlock device restriction is required
under RCW46. 20. 720 and 46. 61. 5055. Beginning with incidents occurring
on or after the effective date of this section, when calculating the
period_of tine for_ the_ restriction under RCW 46.20.720(3), the
departnment nust also give the person a day-for-day credit for the tine
period, beginning from the date of the incident, during which_ the
person kept an ignition interlock device installed on all vehicles the

E2SHB 1789. SL p. 2
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person operates. For the purposes of this subsection (1)(c)(iii), the
term"all vehicles" does not include vehicles that would be subject to
t he enpl oyer exception under RCW46. 20.720(3).

(2) An applicant for an ignition interlock driver's |icense who
qual i fies under subsection (1) of this section is eligible to receive
a license only if the applicant files satisfactory proof of financial
responsibility under chapter 46.29 RCW

(3) Upon recei pt of evidence that a holder of an ignition interl ock
driver's license granted under this subsection no longer has a
functioning ignition interlock device installed on all vehicles
operated by the driver, the director shall give witten notice by
first-class nmail to the driver that the ignition interlock driver's
license shall be canceled. |If at any tine before the cancell ation goes
into effect the driver submts evidence that a functioning ignition
interl ock device has been installed on all vehicles operated by the
driver, the cancellation shall be stayed. |If the cancellation becones
effective, the driver may obtain, at no additional charge, a new
ignition interlock driver's license upon submttal of evidence that a
functioning ignition interlock device has been installed on al
vehi cl es operated by the driver.

(4) A person aggrieved by the decision of the departnment on the
application for an ignition interlock driver's license may request a
hearing as provided by rule of the departnent.

(5) The director shall cancel an ignition interlock driver's
license after receiving notice that the holder thereof has been
convicted of operating a nmotor vehicle in wviolation of its

restrictions, no longer neets the eligibility requirenents, or has been
convicted of or found to have conmmtted a separate offense or any ot her
act or om ssion that under this chapter would warrant suspension or
revocation of a regular driver's license. The departnment nust give
notice of the cancellation as provided under RCW 46. 20.245. A person
whose ignition interlock driver's |icense has been cancel ed under this
section may reapply for a newignition interlock driver's license if he
or she is otherwise qualified under this section and pays the fee
requi red under RCW46. 20. 380.

(6)(a) Unless costs are waived by the ignition interlock conpany or
the person is indigent under RCW 10. 101. 010, the applicant shall pay
the cost of installing, renmoving, and leasing the ignition interlock

p. 3 E2SHB 1789. SL
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devi ce and shall pay an additional fee of twenty dollars per nonth.
Paynments shall be made directly to the ignition interlock conpany. The
conpany shall remt the additional twenty-dollar fee to the departnent.

(b) The departnent shall deposit the proceeds of the twenty-dollar
fee intotheignition interlock device revol ving account. Expenditures
from the account my be used only to admnister and operate the
ignition interlock device revolving account program The departnent
shal |l adopt rules to provide nonetary assi stance according to greatest
need and when funds are avail abl e.

(7) The departnent shall adopt rules to inplenment ignition
interlock |icensing. The depart nent shal | consul t with the
adm ni strative office of the courts, the state patrol, the Washi ngton
association of sheriffs and police chiefs, ignition interlock

conpani es, and any other organization or entity the departnment deens
appropri ate.

Sec. 2. RCW46.61.502 and 2008 ¢ 282 s 20 are each anended to read
as follows:

(1) A person is guilty of driving while under the influence of
intoxicating liquor or any drug if the person drives a vehicle within
this state:

(a) And the person has, within two hours after driving, an al cohol
concentration of 0.08 or higher as shown by analysis of the person's
breath or bl ood nade under RCW46. 61. 506; or

(b) Wiile the person is under the influence of or affected by
i ntoxicating |liquor or any drug; or

(c) Wiile the person is under the conbi ned i nfl uence of or affected
by intoxicating |iquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state
shall not constitute a defense against a charge of violating this
section.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consuned a sufficient
quantity of alcohol after the tinme of driving and before the
adm ni stration of an analysis of the person's breath or blood to cause
t he defendant’'s al cohol concentration to be 0.08 or nore within two

E2SHB 1789. SL p. 4
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hours after driving. The court shall not admt evidence of this
defense unless the defendant notifies the prosecution prior to the
omi bus or pretrial hearing in the case of the defendant's intent to
assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the alleged driving may be used as evidence that within two
hours of the alleged driving, a person had an al cohol concentration of
0.08 or nore in violation of subsection (1)(a) of this section, and in
any case in which the analysis shows an al cohol concentration above
0. 00 may be used as evidence that a person was under the influence of
or affected by intoxicating liquor or any drug in violation of
subsection (1)(b) or (c) of this section.

(5 Except as provided in subsection (6) of this section, a
violation of this section is a gross m sdeneanor.

(6) It is a class C felony puni shable under chapter 9.94A RCW or
chapter 13.40 RCWif the personis a juvenile, if:

(a) The person has four or nore prior offenses within ten years as
defined in RCW46. 61. 5055; or

(b) The person has ever previously been convicted of.

(i) Vehicular hom cide while under the influence of intoxicating
i quor or any drug, RCW46.61.520(1)(a)((y)) .

(ii) Vehicular assault while under the influence of intoxicating
| i quor or any drug, RCWA46.61.522(1)(b)((—e)) .

(ii1) An out-of-state offense conparable to the offense specified
in (b)(i) or (ii) of this subsection; or

(iv) Aviolation of this subsection (6) or RCOW46. 61. 504(6).

Sec. 3. RCW46.61.504 and 2008 ¢ 282 s 21 are each anended to read
as follows:

(1) A person is guilty of being in actual physical control of a
not or vehicle while under the influence of intoxicating |iquor or any
drug if the person has actual physical control of a vehicle withinthis
st at e:

(a) And the person has, within two hours after being in actua
physi cal control of the vehicle, an alcohol concentration of 0.08 or
hi gher as shown by anal ysis of the person's breath or bl ood nmade under
RCW 46. 61. 506; or

p. 5 E2SHB 1789. SL
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(b) Wiile the person is under the influence of or affected by
i ntoxicating |liquor or any drug; or

(c) Wiile the person is under the conbi ned i nfl uence of or affected
by intoxicating |iquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the |laws of this state does
not constitute a defense against any charge of violating this section.
No person may be convicted under this section if, prior to being
pursued by a | aw enforcenent officer, the person has noved the vehicle
safely off the roadway.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consuned a sufficient
gquantity of alcohol after the tine of being in actual physical control
of the vehicle and before the admnistration of an analysis of the
person's breath or blood to cause the defendant's al cohol concentration
to be 0.08 or more within two hours after being in such control. The
court shall not admt evidence of this defense unless the defendant
notifies the prosecution prior to the omibus or pretrial hearing in
the case of the defendant's intent to assert the affirmati ve defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the alleged being in actual physical control of a vehicle
may be used as evidence that within two hours of the alleged being in
such control, a person had an al cohol concentration of 0.08 or nore in
viol ation of subsection (1)(a) of this section, and in any case in
whi ch the analysis shows an al cohol concentration above 0.00 may be
used as evidence that a person was under the influence of or affected
by intoxicating |iquor or any drug in violation of subsection (1)(b) or
(c) of this section.

(5 Except as provided in subsection (6) of this section, a
violation of this section is a gross m sdeneanor.

(6) It is a class C felony puni shabl e under chapter 9.94A RCW or
chapter 13.40 RCWif the personis a juvenile, if:

(a) The person has four or nore prior offenses within ten years as
defined in RCW46. 61. 5055; or

(b) The person has ever previously been convicted of.

(i) Vehicular hom cide while under the influence of intoxicating
i quor or any drug, RCW46.61.520(1)(a)((y)) .

E2SHB 1789. SL p. 6



a b WO N

©O© 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29
30
31
32
33
34
35

(i1) Vehicular assault while under the influence of intoxicating
| i quor or any drug, RCWA46.61.522(1)(b)((—er)) .

(ii1) An out-of-state offense conparable to the offense specified
in (b)(i) or (ii) of this subsection; or

(iv) Aviolation of this subsection (6) or RCW46. 61. 502(6) .

Sec. 4. RCWA46.61.500 and 1990 ¢ 291 s 1 are each anended to read
as follows:

(1) Any person who drives any vehicle in wllful or wanton
di sregard for the safety of persons or property is guilty of reckless
driving. Violation of the provisions of this section is a gross
m sdeneanor puni shabl e by i nprisonnent of not nore than one year and by
a fine of not nore than five thousand dol | ars.

(2) The license or permit to drive or any nonresident privilege of
any person convicted of reckless driving shall be suspended by the
departnment for not less than thirty days.

(3)(a) Except as provided under (b) of this subsection, a person
convicted of reckless driving who has one or nore prior offenses as
defined in RCW 46.61.5055(14) within seven years shall be required,
under RCW 46.20.720, to install an ignition interlock device on all
vehicles operated by the person if the conviction is the result of a
charge that was originally filed as a_violation of RCW 46.61.502,
46. 61.504, or an equivalent |ocal ordinance.

(b) A person convicted of reckless driving shall be required, under

RCW 46.20.720, to install anignition interlock device on all vehicles
operated by the person if the conviction is the result of a charge that
was originally filed as a violation of RCW 46.61.520 commtted while
under the influence of intoxicating liquor or any drug or RCW46. 61. 522
commtted while under the influence of intoxicating |liquor or any drug.

Sec. 5. RCWA46.61.5249 and 1997 c 66 s 4 are each anended to read
as follows:

(1)(a) A person is guilty of negligent driving in the first degree
if he or she operates a notor vehicle in a manner that is both
negligent and endangers or is likely to endanger any person or
property, and exhibits the effects of having consuned l|iquor or an
illegal drug.

p. 7 E2SHB 1789. SL
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(b) It is an affirmative defense to negligent driving in the first
degree by neans of exhibiting the effects of having consuned an il | egal
drug that nust be proved by the defendant by a preponderance of the
evidence, that the driver has a valid prescription for the drug
consuned, and has been consumng it according to the prescription
di rections and warni ngs.

(c) Negligent driving in the first degree is a m sdeneanor.

(2) For the purposes of this section:

(a) "Negligent" neans the failure to exercise ordinary care, and is
the doing of sone act that a reasonably careful person would not do
under the same or simlar circunstances or the failure to do sonething
that a reasonably careful person would do under the sanme or simlar
ci rcunst ances.

(b) "Exhibiting the effects of having consuned |iquor" neans that
a person has the odor of Iliquor on his or her breath, or that by
speech, manner, appearance, behavior, lack of coordination, or
ot herw se exhibits that he or she has consuned |iquor, and either:

(i) I's in possession of or in close proximty to a container that
has or recently had liquor init; or

(ii) Is shown by other evidence to have recently consuned |iquor.

(c) "Exhibiting the effects of having consuned an illegal drug"
means that a person by speech, nmanner, appearance, behavior, |ack of
coordination, or otherwi se exhibits that he or she has consuned an
illegal drug and either:

(i) I's in possession of anillegal drug; or

(ti) Is shown by other evidence to have recently consuned an
illegal drug.

(d) "Illegal drug” neans a controll ed substance under chapter 69.50
RCW for which the driver does not have a valid prescription or that is
not being consunmed in accordance with the prescription directions and
war ni ngs, or a |egend drug under chapter 69.41 RCWfor which the driver
does not have a valid prescription or that is not being consunmed in
accordance with the prescription directions and war ni ngs.

(3) Any act prohibited by this section that also constitutes a
crime under any other law of this state may be the basis of prosecution
under such other |aw notwithstanding that it may al so be the basis for
prosecution under this section.

E2SHB 1789. SL p. 8
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(4) A person convicted of negligent driving in the first degree who
has one or nore prior offenses as defined in RCW46. 61.5055(14) within
seven_years_shall be required, under RCW 46.20.720, to_install an
ignition interlock device on all vehicles operated by the person.

Sec. 6. RCWA46.20.720 and 2010 ¢ 269 s 3 are each anended to read
as follows:

(1) The court may order that after a period of suspension,
revocation, or denial of driving privileges, and for up to as long as
the court has jurisdiction, any person convicted of any offense
involving the wuse, consunption, or possession of alcohol while
operating a notor vehicle may drive only a notor vehicle equi pped with
a functioning ignition interlock. The court shall establish a specific
calibration setting at which the interlock will prevent the vehicle
frombeing started. The court shall also establish the period of tine
for which interlock use will be required.

(2) Under RCW 46.61.5055 and subject to the exceptions listed in
that statute, the court shall order any person convicted of a violation
of RCW46. 61.502 or 46.61.504 or an equival ent | ocal ordinance to apply
for an ignition interlock driver's license fromthe departnment under
RCW 46.20.385 and to have a functioning ignition interlock device
installed on all notor vehicles operated by the person. The court
shall order any person participating in a deferred prosecution program
under RCW10.05.020 for a violation of RCW46.61.502 or 46.61.504 or an
equi valent |ocal ordinance to _have _a functioning ignition interlock
device installed on all notor vehicles operated by the person.

(3) The departnent shall require that, after any applicable period
of suspension, revocation, or denial of driving privileges, a person
may drive only a notor vehicle equipped with a functioning ignition
interlock device if the person is convicted of a violation of RCW
46. 61. 502 or 46.61.504 or an equivalent l[ocal or out-of-state statute
or ordinance. The departnent shall require that a person may drive
only a notor_ vehicle equipped with a functioning ignition_ interlock
device if the person is convicted of a violation of RCW46.61.5249 or
46.61.500 and is required_under RCW 46.61.5249(4) or 46.61.500(3) (a)
or (b) toinstall anignition interlock device on all vehicles operated
by the person.

p. 9 E2SHB 1789. SL
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The departnment may waive the requirenent for the use of such a
device if it concludes that such devices are not reasonably avail able
in the local area. The installation of an ignition interlock device is
not necessary on vehicles owned, |eased, or rented by a person's
enpl oyer and on those vehicles whose care and/or naintenance is the
tenporary responsibility of the enployer, and driven at the direction
of a person's enployer as a requirenent of enploynment during worKking
hour s. The person nust provide the departnent with a declaration
pursuant to RCW 9A. 72.085 from his or her enployer stating that the
person's enploynent requires the person to operate a vehicle owned by
t he enpl oyer or other persons during working hours.

The ignition interlock device shall be calibrated to prevent the
nmot or vehicle frombeing started when the breath sanpl e provi ded has an
al cohol concentration of 0.025 or nore. Subject to the provisions of
subsections (4) and (5) of this section, the period of tinme of the
restriction will be no | ess than:

(a) For a person who has not previously been restricted under this
section, a period of one year,;

(b) For a person who has previously been restricted under (a) of
this subsection, a period of five years;

(c) For a person who has previously been restricted under (b) of
this subsection, a period of ten years.

(4) A restriction inposed under subsection (3) of this section
shall remain in effect until the departnent receives a declaration from
the person's ignition interlock device vendor, in a form provided or
approved by the departnent, certifying that there have been none of the
followng incidents in the four consecutive nonths prior to the date of
rel ease:

(a) An attenpt to start the vehicle with a breath alcoho
concentration of 0.04 or nore;

(b) Failure to take or pass any required retest; or

(c) Failure of the person to appear at the ignition interlock
device vendor when required for maintenance, repair, calibration,
nmoni toring, i1nspection, or replacenent of the device.

(5) For a person required to install an ignition interlock device
pursuant to RCW 46.61.5249(4) or 46.61.500(3), the period of tine of
the restriction shall be for six nmonths and shall be subject to
subsection (4) of this section.

E2SHB 1789. SL p. 10
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Sec. 7. RCW46.61.5055 and 2010 ¢ 269 s 4 are each anended to read
as follows:

(1) Except as provided in RCW 46.61.502(6) or 46.61.504(6), a
person who is convicted of a violation of RCW46.61.502 or 46.61.504
and who has no prior offense within seven years shall be punished as
fol |l ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnment for not |ess than one day nor nore than one
year. Twenty-four consecutive hours of the inprisonnment may not be
suspended or deferred unless the court finds that the inposition of
this mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well- being. Whenever the mandatory
m ni mum sentence i s suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based. In lieu of the
mandat ory mnimumterm of inprisonnent required under this subsection
(1)(a)(i), the court may order not less than fifteen days of electronic
home nonitoring. The offender shall pay the cost of electronic hone
monitoring. The county or nunicipality in which the penalty is being
i nposed shall determne the cost. The court may also require the
of fender's electronic hone nonitoring device to include an alcohol
detection breathalyzer, and the court my restrict the anount of
al cohol the offender may consunme during the time the offender is on
el ectroni ¢c honme nonitoring; and

(ii) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand dol |l ars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; or

(b) I'n the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnment for not |less than two days nor nore than one
year. Two consecutive days of the inprisonnment may not be suspended or
deferred unless the court finds that the inposition of this mandatory

p. 11 E2SHB 1789. SL
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m ni mum sentence would inpose a substantial risk to the offender's
physi cal or nental well-being. Wenever the mandatory m ni num sent ence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based. In lieu of the mandatory m ni numterm
of inprisonnent required under this subsection (1)(b)(i), the court may
order not less than thirty days of electronic hone nonitoring. The
of fender shall pay the cost of electronic hone nonitoring. The county
or municipality in which the penalty is being inposed shall determ ne
the cost. The court may also require the offender's electronic hone
nmoni toring device to i nclude an al cohol detection breathal yzer, and the
court may restrict the amount of alcohol the offender may consune
during the tinme the offender is on el ectronic hone nonitoring; and

(ii) By a fine of not less than five hundred dollars nor nore than
five thousand dollars. Five hundred dollars of the fine nay not be
suspended or deferred unless the court finds the offender to be
i ndi gent .

(2) Except as provided in RCW 46.61.502(6) or 46.61.504(6), a
person who is convicted of a violation of RCW46.61.502 or 46.61.504
and who has one prior offense within seven years shall be punished as
fol |l ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(1) By inprisonnment for not |less than thirty days nor nore than one
year and sixty days of electronic honme nonitoring. The offender shal

pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone

nmoni toring device include an al cohol detection breathalyzer, and nmay
restrict the anount of al cohol the offender may consune during the tine
the offender is on electronic honme nonitoring. Thirty days of
i nprisonnent and sixty days of electronic honme nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
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m ni rum sentence i s suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(i1i) By a fine of not less than five hundred dollars nor nore than
five thousand dollars. Five hundred dollars of the fine nay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(1) By inprisonnment for not |less than forty-five days nor nore than
one year and ninety days of electronic hone nonitoring. The offender
shall pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone
nmoni toring device include an al cohol detection breathalyzer, and nmay
restrict the anount of al cohol the offender may consune during the tine
the offender is on electronic hone nonitoring. Forty-five days of
i nprisonnent and ninety days of electronic home nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni rum sentence i s suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(ii) By a fine of not |ess than seven hundred fifty dollars nor
nmore than five thousand dol | ars. Seven hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(3) Except as provided in RCW 46.61.502(6) or 46.61.504(6), a
person who is convicted of a violation of RCW46.61.502 or 46.61.504
and who has two or three prior offenses within seven years shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

p. 13 E2SHB 1789. SL
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(1) By inprisonnment for not |ess than ninety days nor nore than one
year and one hundred twenty days of electronic hone nonitoring. The
of fender shall pay for the cost of the electronic nonitoring. The
county or nunicipality where the penalty is being inposed shal
determ ne the cost. The court my also require the offender's
electronic hone nonitoring device include an alcohol detection
breat hal yzer, and may restrict the anount of al cohol the offender may
consume during the tinme the offender is on electronic hone nonitoring.
Ni nety days of inprisonnent and one hundred twenty days of electronic
home nonitoring may not be suspended or deferred unless the court finds
that the inposition of this mandatory m ni nrum sentence woul d i npose a
substantial risk to the offender's physical or nental well-Dbeing.
Whenever the mandatory m ni num sentence is suspended or deferred, the
court shall state in witing the reason for granting the suspension or
deferral and the facts upon which the suspension or deferral is based,
and

(ii) By a fine of not | ess than one thousand doll ars nor nore than
five thousand dollars. One thousand dollars of the fine nay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; or

(b) I'n the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(1) By inprisonnment for not |ess than one hundred twenty days nor
nore than one year and one hundred fifty days of electronic hone
nmonitoring. The offender shall pay for the cost of the electronic
nmoni t ori ng. The county or nunicipality where the penalty is being
i nposed shall determne the cost. The court may also require the
offender's electronic hone nonitoring device include an alcohol
detection breathalyzer, and nmay restrict the anount of alcohol the
of fender may consune during the tinme the offender is on el ectronic hone
monitoring. One hundred twenty days of inprisonnent and one hundred
fifty days of electronic home nonitoring may not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni mum sentence would inpose a substantial risk to the offender's
physi cal or nmental well-being. Wenever the mandatory m ni num sent ence
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i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(ii) By a fine of not |ess than one thousand five hundred doll ars
nor nore than five thousand dollars. One thousand five hundred dollars
of the fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(4) A person who is convicted of a violation of RCW46.61.502 or
46. 61. 504 shall be puni shed under chapter 9.94A RCWi f:

(a) The person has four or nore prior offenses within ten years; or

(b) The person has ever previously been convicted of:

(1) A violation of RCW 46.61.520 commtted while wunder the
i nfl uence of intoxicating |liquor or any drug;

(1i) A violation of RCW 46.61.522 committed while under the
i nfluence of intoxicating |liquor or any drug; ((er))

(ii1) An out-of-state offense conparable to the offense specified
in (b)(i) or (ii) of this subsection; or

(iv) Aviolation of RCW46.61.502(6) or 46.61.504(6).

(5)(a) The court shall require any person convicted of a violation
of RCW46. 61.502 or 46.61.504 or an equival ent | ocal ordinance to apply
for an ignition interlock driver's license fromthe departnent and to
have a functioning ignition interlock device installed on all notor
vehi cl es operated by the person.

(b) The installation of an ignition interlock device is not
necessary on vehicles owned, |eased, or rented by a person's enpl oyer
and on those vehicles whose care and/or nmaintenance is the tenporary
responsibility of the enployer, and driven at the direction of a
person's enployer as a requirenment of enploynment during working hours.
The person nust provide the departnment with a declaration pursuant to
RCW 9A. 72.085 from his or her enployer stating that the person's
enpl oynent requires the person to operate a vehicle owned by the
enpl oyer or other persons during working hours.

(c) Anignition interlock device inposed under this section shal
be calibrated to prevent a notor vehicle from being started when the
breat h sanpl e provi ded has an al cohol concentration of 0.025 or nore.

(d) The court may wai ve the requirenent that a person apply for an
ignition interlock driver's license if the court makes a specific
finding inwiting that:

p. 15 E2SHB 1789. SL
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(1) The person |lives out-of-state and the devices are not
reasonably available in the person's | ocal area;

(11) The person does not operate a vehicle; or

(ii1) The person is not eligible to receive an ignition interlock
driver's license under RCW 46.20.385 because the person is not a
resident of Washington, is a habitual traffic offender, has already
applied for or is already in possession of an ignition interlock
driver's license, has never had a driver's |license, has been certified
under chapter 74.20A RCW as nonconpliant with a child support order, or
IS subject to any other condition or circunstance that nmakes the person
ineligible to obtain an ignition interlock driver's |icense.

(e) If a court finds that a person is not eligible to receive an
ignition interlock driver's license under this section, the court is
not required to nmake any further subsequent inquiry or determ nation as
to the person's eligibility.

(f) If the court orders that a person refrain from consum ng any
al cohol and requires the person to apply for an ignition interlock
driver's license, and the person states that he or she does not operate
a notor vehicle or the person is ineligible to obtain an ignition
interlock driver's license, the court shall order the person to submt
to al cohol nonitoring through an al cohol detection breathal yzer devi ce,
transdernmal sensor device, or other technology designed to detect
al cohol in a person's system Alcohol nonitoring_ordered under this
subsection nust be for the period of the mandatory |icense suspension
or revocation. The person shall pay for the cost of the nonitoring.
The county or nunicipality where the penalty is being inposed shal
determ ne the cost.

(g) The period of time for which ignition interlock use ((er
al-cohol—enitoering)) is required will be as fol |l ows:

(1) For a person who has not previously been restricted under this
section, a period of one year;

(i1) For a person who has previously been restricted under (g)(i)
of this subsection, a period of five years;

(ii1) For a person who has previously been restricted under (g)(il)
of this subsection, a period of ten years.

(h) Beginning with incidents occurring on or after the effective
date_of this_ section, when_calculating the period_of tinme for_the
restriction under RCW 46.20.720(3), the departnent nust also give the
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person a day-for-day credit for the tine period, beginning fromthe
date_of the_ incident, during which_ the_ person_kept an_ignition
interlock device_ installed on all _ vehicles the person_operates. For
the purposes_of this subsection (5)(h), the term "all vehicles" does
not include_vehicles that would be subject to_the enployer exception
under RCW46. 20. 720(3).

(6) If a person who is convicted of a violation of RCW46. 61. 502 or
46.61.504 conmmtted the offense while a passenger under the age of
sixteen was in the vehicle, the court shall:

(a) I'n any case in which the installation and use of an interl ock
or other device is not nmandatory under RCW 46.20.720 or other |aw,
order the use of such a device for not |ess than sixty days follow ng
the restoration of the person's |icense, permt, or nonresident driving
privil eges; and

(b) I'n any case in which the installation and use of such a device
is otherwise nmandatory, order the use of such a device for an
addi tional sixty days.

(7) I'n exercising its discretion in setting penalties within the
limts allowed by this section, the court shall particularly consider
the fol |l ow ng:

(a) Whether the person's driving at the tinme of the offense was
responsible for injury or danage to another or another's property; and

(b) Whether at the tinme of the offense the person was driving or in
physi cal control of a vehicle with one or nore passengers.

(8) An offender punishable under this section is subject to the
al cohol assessnent and treatnent provisions of RCW46.61. 5056.

(9) The license, permt, or nonresident privilege of a person
convicted of driving or being in physical control of a notor vehicle
whi | e under the influence of intoxicating |iquor or drugs nust:

(a) If the person's al cohol concentration was | ess than 0.15, or if
for reasons other than the person's refusal to take a test offered
under RCW 46.20.308 there is no test result indicating the person's
al cohol concentrati on:

(i) Where there has been no prior offense within seven years, be
suspended or deni ed by the departnent for ninety days;

(11) Where there has been one prior offense within seven years, be
revoked or denied by the departnent for two years; or
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(ti1) Where there have been two or nore prior offenses within seven
years, be revoked or denied by the departnent for three years;

(b) If the person's al cohol concentration was at | east 0. 15:

(i) Where there has been no prior offense within seven years, be
revoked or denied by the departnent for one year;

(i11) Where there has been one prior offense within seven years, be
revoked or deni ed by the departnent for nine hundred days; or

(ti1) Where there have been two or nore prior offenses within seven
years, be revoked or denied by the departnent for four years; or

(c) I'f by reason of the person's refusal to take a test offered
under RCW 46.20.308, there is no test result indicating the person's
al cohol concentrati on:

(1) Where there have been no prior offenses within seven years, be
revoked or denied by the departnent for two years;

(11) Where there has been one prior offense within seven years, be
revoked or denied by the departnent for three years; or

(ii1) Where there have been two or nore previous offenses within
seven years, be revoked or denied by the departnent for four years.

The departnent shall grant credit on a day-for-day basis for any
portion of a suspension, revocation, or denial already served under
this subsection for a suspension, revocation, or denial inposed under
RCW 46. 20. 3101 arising out of the sane incident.

For purposes of this subsection (9), the departnent shall refer to
the driver's record nmai ntai ned under RCW46. 52. 120 when determ ni ng t he
exi stence of prior offenses.

(10) After expiration of any period of suspension, revocation, or
denial of the offender's license, permt, or privilege to drive
required by this section, the departnent shall place the offender's
driving privilege in probationary status pursuant to RCW46. 20. 355.

(11)(a) In addition to any nonsuspendabl e and nondeferrable jail
sentence required by this section, whenever the court inposes | ess than

one year in jail, the court shall also suspend but shall not defer a
period of confinenment for a period not exceeding five years. The court
shall inpose conditions of probation that include: (i) Not driving a

nmot or vehicle within this state without a valid license to drive and
proof of financial responsibility for the future; (ii) not driving a
notor vehicle within this state while having an al cohol concentration
of 0.08 or nore within two hours after driving; and (iii) not refusing

E2SHB 1789. SL p. 18



© 00 N O Ol WDN P

W W W W W W WwWwwWwWwMNDNDNDMDNDNMNMNDNMDDNMNDMNMNMNMNMNMDNEPRPPRPEPRPRPRPPRPEPRPRERPPRPRE
0O N Ol A W NPEFP O OOLuNOD O P~ WNPEOOooOOWwNO O~ owdNDeEe. o

to submt to a test of his or her breath or blood to determ ne al cohol
concentration upon request of a law enforcenent officer who has
reasonabl e grounds to believe the person was driving or was in actual
physical control of a notor vehicle within this state while under the
i nfl uence of intoxicating liquor. The court may inpose conditions of
probation that include nonrepetition, installation of an ignition
interlock device on the probationer's notor vehicle, alcohol or drug
treatnment, supervised probation, or other conditions that my be
appropriate. The sentence may be inposed in whole or in part upon
violation of a condition of probation during the suspension peri od.

(b) For each violation of mandatory conditions of probation under
(a)(i), (i), or (iii) of this subsection, the court shall order the
convicted person to be confined for thirty days, which shall not be
suspended or deferred.

(c) For each incident involving a violation of a mandatory
condition of probation inposed under this subsection, the I|icense
permt, or privilege to drive of the person shall be suspended by the
court for thirty days or, if such license, permt, or privilege to
drive already is suspended, revoked, or denied at the tine the finding
of probation violation is nmade, the suspension, revocation, or denial
then in effect shall be extended by thirty days. The court shal
notify the departnent of any suspension, revocation, or denial or any
extension of a suspension, revocation, or denial inposed under this
subsecti on.

(12) A court may waive the el ectronic home nonitoring requirenents
of this chapter when

(a) The offender does not have a dwelling, telephone service, or
any other necessity to operate an el ectronic hone nonitoring system

(b) The offender does not reside in the state of Washi ngton; or

(c) The court determnes that there is reason to believe that the
of fender woul d violate the conditions of the el ectronic hone nonitoring
penal ty.

Whenever the mandatory m ninmumterm of el ectronic home nonitoring
is waived, the court shall statein witing the reason for granting the

wai ver and the facts upon which the waiver is based, and shall inpose
an alternative sentence with simlar punitive consequences. The
alternative sentence may include, but is not limted to, additiona

jail time, work crew, or work canp.
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Whenever the conbination of jail tinme and electronic hone
monitoring or alternative sentence would exceed three hundred sixty-
five days, the offender shall serve the jail portion of the sentence
first, and the el ectronic hone nonitoring or alternative portion of the
sentence shall be reduced so that the conbi nati on does not exceed three
hundred si xty-five days.

(13) An offender serving a sentence under this section, whether or
not a nmandatory mninmum term has expired, my be granted an
extraordi nary nmedi cal placenent by the jail adm nistrator subject to
the standards and limtations set forth in RCW9. 94A. 728(3).

(14) For purposes of this section and RCW46. 61. 502 and 46. 61. 504:

(a) A"prior offense" neans any of the foll ow ng:

(i) Aconviction for a violation of RCW46.61.502 or an equi val ent
| ocal ordinance;

(1i) Aconviction for a violation of RCW46. 61. 504 or an equi val ent
| ocal ordinance;

(ti1t) Aconviction for a violation of RCW46. 61.520 conmtted while
under the influence of intoxicating Iiquor or any drug, or a conviction
for aviolation of RCW 46.61.520 conmitted in a reckless manner or with
the disregard for the safety of others if the conviction is the result
of a charge that was originally filed as a violation of RCW46.61.520
commtted while under the influence of intoxicating |iquor or any drug

(iv) A conviction for a violation of RCW46.61.522 committed while
under the influence of intoxicating Iiquor or any drug, or a conviction
for aviolation of RCW 46.61.522 conmitted in a reckless manner or with
the disregard for the safety of others if the conviction is the result
of a charge that was originally filed as a violation of RCWA46.61.522
commtted while under the influence of intoxicating |iquor or any drug

(v) A conviction for a violation of RCW46.61.5249, 46.61.500, or
9A. 36. 050 or an equivalent |ocal ordinance, if the conviction is the
result of a charge that was originally filed as a violation of RCW
46. 61. 502 or 46.61.504, or an equivalent |ocal ordinance, or of RCW
46. 61. 520 or 46.61.522;

(vi) An out-of-state conviction for a violation that would have
been a wviolation of (a)(i), (ii), (iii), (iv), or (v) of this
subsection if commtted in this state;

(vii) A deferred prosecution under chapter 10.05 RCWgranted in a
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prosecution for a violation of RCW 46.61.502, 46.61.504, or an
equi val ent | ocal ordi nance; or

(viii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW46.61.5249, or an equival ent | ocal
ordinance, if the charge under which the deferred prosecution was
granted was originally filed as a violation of RCW 46.61.502 or
46. 61. 504, or an equivalent |ocal ordinance, or of RCW 46.61.520 or
46. 61. 522;

If a deferred prosecution is revoked based on a subsequent
conviction for an offense listed in this subsection (14)(a), the
subsequent conviction shall not be treated as a prior offense of the
revoked deferred prosecution for the purposes of sentencing;

(b) "Wthin seven years" neans that the arrest for a prior offense
occurred within seven years before or after the arrest for the current
of fense; and

(c) "Wthin ten years" neans that the arrest for a prior offense
occurred wiwthin ten years before or after the arrest for the current
of f ense.

Sec. 8. RCW10.05.140 and 2004 ¢ 95 s 1 are each anended to read
as follows:

As a condition of granting a deferred prosecution petition, the
court shall order that the petitioner shall not operate a notor vehicle
upon the public highways without a valid operator's |license and proof
of liability insurance. The amount of liability insurance shall be
established by the court at not less than that established by RCW
46. 29.490. As a condition of granting a deferred prosecution petition
on any al cohol -dependency based case, the court shall also order the
installation of an ignition interlock under RCW 46.20.720. The
required periods of use of the interlock shall be not |less than the
periods provided for in RCWA46.20.720((21))(3) (a), (b), and (c). As
a condition of granting a deferred prosecution petition, the court may
order the petitioner to make restitution and to pay costs as defined in
RCW 10. 01. 160. To help ensure continued sobriety and reduce the
i kel i hood of reoffense, the court may order reasonable conditions
during the period of the deferred prosecution including, but not
limted to, attendance at self-help recovery support groups for
al coholism or drugs, conplete abstinence from alcohol and al
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nonprescribed mnd-altering drugs, periodic wurinalysis or breath
analysis, and maintaining |aw abiding behavior. The court may
termnate the deferred prosecution program upon violation of the
deferred prosecution order.

Sec. 9. RCW9.94A 533 and 2009 ¢ 141 s 2 are each anended to read
as follows:

(1) The provisions of this section apply to the standard sentence
ranges determ ned by RCW 9. 94A. 510 or 9. 94A.517.

(2) For persons convicted of the anticipatory offenses of crimnal
attenpt, solicitation, or conspiracy under chapter 9A 28 RCW the
standard sentence range is determ ned by |ocating the sentencing grid
sentence range defined by the appropriate offender score and the
seriousness |level of the conpleted crime, and nultiplying the range by
seventy-five percent.

(3) The following additional tinmes shall be added to the standard
sentence range for felony crinmes commtted after July 23, 1995, if the
of fender or an acconplice was arned with a firearmas defined in RCW
9.41.010 and the offender is being sentenced for one of the crines
listed in this subsection as eligible for any firearm enhancenents
based on the classification of the conpleted felony crine. If the
offender is being sentenced for nore than one offense, the firearm
enhancenent or enhancenments nust be added to the total period of
confinement for all offenses, regardl ess of which underlying offense is
subject to a firearmenhancenent. |f the offender or an acconplice was
armed with a firearmas defined in RCW 9.41.010 and the offender is
bei ng sentenced for an anticipatory of fense under chapter 9A 28 RCWto
commt one of the crinmes listed in this subsection as eligible for any
firearm enhancenents, the follow ng additional tinmes shall be added to
the standard sentence range determ ned under subsection (2) of this
section based on the felony crinme of conviction as classified under RCW
9A. 28. 020:

(a) Five years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) Three years for any felony defined under any |law as a class B
felony or wwth a statutory maxi num sentence of ten years, or both, and
not covered under (f) of this subsection;

E2SHB 1789. SL p. 22



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWwWMNDDNDNDMDNDNMNDNMDDNMNDNMDNMNMNMDNEPRPPRPEPRPRPRPPRPERPRPRERPPRPRE
0O NO O W NPEFP O OOOWwNOD O P WNEPEOOWOOWwWNO O~ owDNDER,Oo

(c) Eighteen nonths for any felony defined under any | aw as a cl ass
C felony or with a statutory maxi num sentence of five years, or both,
and not covered under (f) of this subsection;

(d) If the offender is being sentenced for any firearm enhancenents
under (a), (b), and/or (c) of this subsection and the offender has
previ ously been sentenced for any deadly weapon enhancenents after July
23, 1995, under (a), (b), and/or (c) of this subsection or subsection
(4)(a), (b), and/or (c) of this section, or both, all firearm
enhancenents under this subsection shall be twice the anpunt of the
enhancenent i sted;

(e) Notwithstanding any other provision of law, all firearm
enhancenments under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing

provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordi nary nedi cal placenent
when aut hori zed under RCW 9. 94A. 728( (4))) (3);

(f) The firearm enhancenents in this section shall apply to al
felony crinmes except the follow ng: Possession of a nachine gun,
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;

(g) If the standard sentence range under this section exceeds the
statutory maxi mum sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persi stent of fender. If the addition of a firearm enhancenent
i ncreases the sentence so that it would exceed the statutory maxi num
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(4) The follow ng additional tinmes shall be added to the standard
sentence range for felony crinmes commtted after July 23, 1995, if the
of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for one of the crinmes listed in this subsection as eligible for any
deadl y weapon enhancenents based on the classification of the conpleted
felony crine. |If the offender is being sentenced for nore than one
of fense, the deadly weapon enhancenent or enhancenments nust be added to
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the total period of confinenent for all offenses, regardl ess of which
underlying offense is subject to a deadly weapon enhancenent. If the

of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for an anticipatory offense under chapter 9A. 28 RCWto conmt one of

the crinmes listed in this subsection as eligible for any deadly weapon
enhancenments, the following additional times shall be added to the
standard sentence range determ ned under subsection (2) of this section
based on the felony crime of conviction as classified under RCW
9A. 28. 020:

(a) Two years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) One year for any felony defined under any law as a class B
felony or wwth a statutory maxi rum sentence of ten years, or both, and
not covered under (f) of this subsection;

(c) Six months for any felony defined under any law as a class C
felony or with a statutory maxi numsentence of five years, or both, and
not covered under (f) of this subsection;

(d) If the offender is being sentenced under (a), (b), and/or (c)
of this subsection for any deadly weapon enhancenents and t he of fender
has previously been sentenced for any deadly weapon enhancenents after
July 23, 1995, wunder (a), (b), and/or (c) of this subsection or
subsection (3)(a), (b), and/or (c) of this section, or both, all deadly
weapon enhancenents under this subsection shall be tw ce the anount of
t he enhancenent |i sted,

(e) Notw thstanding any other provision of law, all deadly weapon
enhancenments under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing
provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordi nary nedi cal placenent
when aut hori zed under RCW 9. 94A. 728( (4))) (3);

(f) The deadly weapon enhancenents in this section shall apply to
all felony crinmes except the follow ng: Possession of a machi ne gun,
possessing a stolen firearm drive-by shooting, theft of a firearm
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unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;

(g) If the standard sentence range under this section exceeds the
statutory maxi num sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persi stent offender. If the addition of a deadly weapon enhancenent
i ncreases the sentence so that it would exceed the statutory maxi num
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(5) The following additional tinmes shall be added to the standard
sentence range if the offender or an acconplice conmtted the offense
while in a county jail or state correctional facility and the offender
is being sentenced for one of the crines listed in this subsection. |If
the offender or an acconplice commtted one of the crinmes listed in
this subsection while in a county jail or state correctional facility,
and the offender is being sentenced for an anticipatory offense under
chapter 9A.28 RCW to commt one of the crines listed in this
subsection, the followng additional times shall be added to the
standard sentence range determ ned under subsection (2) of this
section:

(a) Eighteen nonths for offenses commtted under RCW 69. 50. 401(2)
(a) or (b) or 69.50.410;

(b) Fifteen nonths for offenses commtted under RCW 69.50.401(2)
(c), (d), or (e);

(c) Twel ve nonths for offenses commtted under RCW69. 50. 4013.

For the purposes of this subsection, all of the real property of a
state correctional facility or county jail shall be deenmed to be part
of that facility or county jail.

(6) An additional twenty-four nonths shall be added to the standard
sentence range for any ranked offense involving a violation of chapter
69.50 RCW if the offense was also a violation of RCW 69.50.435 or
((9+94A605)) 9.94A 827. Al enhancenents under this subsection shal
run consecutively to all other sentencing provisions, for all offenses
sentenced under this chapter.

(7) An additional two years shall be added to the standard sentence
range for vehicular homcide commtted while under the influence of
intoxicating liquor or any drug as defined by RCW46.61.502 for each
prior offense as defined in RCW 46.61.5055. Al _ enhancenents_ under
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this subsection shall be nmandatory, shall be served in_ tota
confinenent, and_ shall run_consecutively to all other sentencing
provi si ons.

(8)(a) The followng additional tinmes shall be added to the
standard sentence range for felony crines conmtted on or after July 1,
2006, if the offense was commtted with sexual notivation, as that term
is defined in RCW 9.94A.030. If the offender is being sentenced for
nore than one offense, the sexual notivation enhancenment nust be added
to the total period of total confinenent for all offenses, regardl ess
of which wunderlying offense is subject to a sexual notivation
enhancenent . If the offender commtted the offense wth sexual
nmotivation and the offender is being sentenced for an anticipatory
of fense under chapter 9A 28 RCW the follow ng additional tinmes shal
be added to the standard sentence range determ ned under subsection (2)
of this section based on the felony crinme of conviction as classified
under RCWO9A. 28. 020:

(i) Two years for any felony defined under the law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or bot h;

(1i) E ghteen nonths for any felony defined under any law as a
class B felony or with a statutory maxi num sentence of ten years, or
bot h;

(ii1) One year for any felony defined under any law as a class C
felony or with a statutory maxi numsentence of five years, or both;

(iv) If the offender is being sentenced for any sexual notivation
enhancenents under (i), (ii), and/or (iii) of this subsection and the
of fender has previously been sentenced for any sexual notivation
enhancenents on or after July 1, 2006, under (i), (ii), and/or (iii) of

this subsection, al | sexual motivati on enhancenents under this
subsection shall be tw ce the anount of the enhancement |i sted;
(b) Notwi thstanding any other provision of law, all sexual

nmoti vati on enhancenents under this subsection are mandatory, shall be
served in total confinement, and shall run consecutively to all other
sent enci ng provisions, including other sexual notivation enhancenents,
for all offenses sentenced under this chapter. However, whether or not
a mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordi nary nmedi cal placenent
when aut hori zed under RCW 9. 94A. 728((4))) (3);
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(c) The sexual notivation enhancenents in this subsection apply to
all felony crines;

(d) If the standard sentence range under this subsection exceeds
the statutory maxi mum sentence for the offense, the statutory nmaxi num
sentence shall be the presunptive sentence unless the offender is a
persistent of fender. If the addition of a sexual noti vation
enhancenment increases the sentence so that it would exceed the
statutory maximum for the offense, the portion of the sentence
representing the enhancenent may not be reduced;

(e) The portion of the total confinenent sentence which the
of fender nust serve under this subsection shall be calcul ated before
any earned early release tine is credited to the of fender;

(f) Nothing in this subsection prevents a sentencing court from
i nposi ng a sentence outside the standard sentence range pursuant to RCW
9. 94A. 535.

(9) An additional one-year enhancenent shall be added to the
standard sentence range for the felony crinmes of RCW 9A 44.073,
9A. 44. 076, 9A.44.079, 9A 44.083, 9A 44.086, or 9A. 44.089 comrtted on
or after July 22, 2007, if the offender engaged, agreed, or offered to
engage the victimin the sexual conduct in return for a fee. If the
of fender is being sentenced for nore than one offense, the one-year
enhancenent nust be added to the total period of total confinenent for
all offenses, regardl ess of which underlying offense is subject to the
enhancenent. |If the offender is being sentenced for an anticipatory
offense for the felony crimes of RCW 9A 44.073, 9A. 44.076, 9A 44.079,
9A. 44.083, 9A 44.086, or 9A 44.089, and the offender attenpted,
solicited another, or conspired to engage, agree, or offer to engage
the victimin the sexual conduct in return for a fee, an additional
one-year enhancenent shall be added to the standard sentence range
determ ned under subsection (2) of this section. For purposes of this
subsection, "sexual conduct" neans sexual intercourse or sexual
contact, both as defined in chapter 9A 44 RCW

(10)(a) For a person age eighteen or older convicted of any
crimnal street gang-related felony offense for which the person
conpensated, threatened, or solicited a mnor in order to involve the
mnor in the comm ssion of the felony offense, the standard sentence
range is determned by locating the sentencing grid sentence range
defined by the appropriate offender score and the seriousness | evel of
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the conpleted crine, and nmultiplying the range by one hundred twenty-
five percent. |If the standard sentence range under this subsection
exceeds the statutory maxi num sentence for the offense, the statutory
maxi mum sentence i s the presunptive sentence unless the offender is a
persi stent offender.

(b) This subsection does not apply to any crimnal street gang-
rel ated felony offense for which involving a mnor in the conm ssion of
the felony offense is an el enent of the offense.

(c) The increased penalty specified in (a) of this subsection is
unavail able in the event that the prosecution gives notice that it wll
seek an exceptional sentence based on an aggravating factor under RCW
9. 94A. 535.

(11) An additional twelve nonths and one day shall be added to the
standard sentence range for a conviction of attenpting to elude a
police vehicle as defined by RCW46. 61.024, if the conviction included
a finding by special allegation of endangering one or nore persons
under RCW9. 94A. 834.

(12) An additional twelve nonths shall be added to the standard
sentence range for an offense that is also a violation of RCW
9. 94A. 831.

NEW SECTION. Sec. 10. A new section is added to chapter 2.28 RCW
to read as foll ows:

(1) Counties may establish and operate DU courts.

(2) For the purposes of this section, "DU court" neans a court
t hat has special calendars or dockets designed to achieve a reduction
in recidivism of inpaired driving anong nonviolent, alcohol abusing
of fenders, whether adult or juvenile, by increasing their |ikelihood
for successful rehabilitation through early, continuous, and intense
judicially supervised treatnment; mandatory periodic testing for al cohol
use and, if applicable, drug use; and the use of appropriate sanctions
and other rehabilitation services.

(3)(a) Any jurisdiction that seeks a state appropriation to fund a
DU court programnust first:

(i) Exhaust all federal funding that is available to support the
operations of its DU court and associ ated services; and

(ii) Match, on a dollar-for-dollar basis, state noneys allocated
for DU court prograns with |local cash or in-kind resources. Mneys
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all ocated by the state nust be used to suppl enent, not suppl ant, other
federal, state, and | ocal funds for DU court operations and associ at ed
services. However, until June 30, 2014, no match is required for state
noneys expended for the adm nistrative and overhead costs associ ated
with the operation of a DU court established as of January 1, 2011.

(b) Any county that establishes a DU court pursuant to this
section shall establish m ninmumrequirenents for the participation of
offenders in the program The DU court nmay adopt |ocal requirenents
that are nore stringent than the mininmum The m ni num requirenents
ar e:

(1) The offender would benefit fromal cohol treatnent;

(i1) The offender has not previously been convicted of a serious
vi ol ent offense or sex offense as defined in RCW 9. 94A. 030, vehi cul ar
hom ci de under RCW46. 61. 520, vehicul ar assault under RCWA46. 61. 522, or
an equi val ent out-of-state offense; and

(1i1) Wthout regard to whether proof of any of these elenents is
required to convict, the offender is not currently charged with or
convi cted of an of fense:

(A) That is a sex offense;

(B) That is a serious violent offense;

(© That is vehicular hom cide or vehicul ar assault;

(D) During which the defendant used a firearm or

(E) During which the defendant caused substantial or great bodily
harm or death to anot her person.

Sec. 11. RCW2.28.190 and 2005 c 504 s 502 are each anended to
read as foll ows:

Any county that has established a DU _court, drug court, and a
mental health court under this chapter may conbine the functions of
((beth)) these courts into a single therapeutic court.

Sec. 12. RCW46.61.5054 and 1995 c¢ 398 s 15 and 1995 c¢ 332 s 13
are each reenacted and anended to read as foll ows:

(D(a) In addition to penalties set forth in RCW46. 61. 5051 t hrough
46. 61. 5053 until Septenber 1, 1995, and RCW 46.61. 5055 thereafter, a
((ene)) two hundred ((twenty—+i+ve)) dollar fee shall be assessed to a
person who is either convicted, sentenced to a | esser charge, or given
deferred prosecution, as a result of an arrest for violating RCW
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46.61. 502, 46.61.504, 46.61.520, or 46.61.522. This fee is for the
pur pose of funding the Washi ngton state toxicology |aboratory and the
Washi ngton state patrol for grants and activities to increase the
conviction rate and decrease the incidence of persons driving under the
i nfl uence of al cohol or drugs.

(b) Upon a verified petition by the person assessed the fee, the
court may suspend paynent of all or part of the fee if it finds that
t he person does not have the ability to pay.

(c) When a m nor has been adjudicated a juvenile offender for an
of fense which, if conmtted by an adult, would constitute a violation
of RCW 46. 61. 502, 46.61.504, 46.61.520, or 46.61.522, the court shal
assess the ((ene)) tw hundred ((+wenty—f+ve)) dollar fee under (a) of
this subsection. Upon a verified petition by a m nor assessed the fee,
the court may suspend paynent of all or part of the fee if it finds
that the m nor does not have the ability to pay the fee.

(2) The fee assessed under subsection (1) of this section shall be
collected by the clerk of the court and, subject to subsection (4) of
this section, one_ hundred_ seventy-five dollars_of the fee_ nust_ be
di stributed as foll ows:

(a) Forty percent shall be subject to distribution under RCW
3.46.120, 3.50.100, 35.20.220, 3.62.020, 3.62.040, or 10.82.070.

(b) The remainder of the fee shall be forwarded to the state
treasurer who shall, through June 30, 1997, deposit: Fifty percent in
the death investigations' account to be used solely for funding the
state toxicology | aboratory blood or breath testing prograns; and fifty
percent in the state patrol highway account to be used solely for
funding activities to increase the conviction rate and decrease the
i nci dence of persons driving under the influence of alcohol or drugs.
Effective July 1, 1997, the remainder of the fee shall be forwarded to
the state treasurer who shall deposit: Fifteen percent in the death
i nvestigations' account to be used solely for funding the state
t oxi col ogy | aboratory bl ood or breath testing prograns; and eighty-five
percent in the state patrol highway account to be used solely for
funding activities to increase the conviction rate and decrease the
i nci dence of persons driving under the influence of al cohol or drugs.

(3) Twenty-five dollars of the fee assessed under subsection (1) of
this section nust be distributed to the highway safety account to be
used solely for funding Washington traffic safety comm ssion grants to
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reduce_statewide_ collisions_ caused_ by persons_driving_ under the
i nfluence of al cohol or drugs. Grants awarded_under this subsection
may be for projects that encourage coll aboration with other comunity,
governnental, and private organizations, and that utilize innovative
approaches based_on best practices_or proven strategies_supported by
research or _rigorous evaluation. Gants recipients_may include, for
exanpl e:

(a) DU courts; and

(b) Jurisdictions inplenenting the victim inpact panel reqgistries
under RCW46.61.5152 and section 15 of this act.

(4) If the court has suspended paynent of part of the fee pursuant
to subsection (1)(b) or (c) of this section, anbunts collected shall be
distributed proportionately.

(5) This section applies to any offense commtted on or after July
1, 1993.

Sec. 13. RCW46.61.5056 and 1995 c¢ 332 s 14 are each anended to
read as foll ows:

(1) A person subject to al cohol assessnent and treat nent under RCW
46. 61. 5055 shall be required by the court to conplete a course in an
al cohol information school approved by the departnent of social and
health services or to conplete nore intensive treatnment in a program
approved by the departnent of social and health services, as determ ned
by the court. The court shall notify the departnment of |I|icensing
whenever it orders a person to conplete a course or treatnent program
under this section.

(2) A diagnostic evaluation and treatnent recommendation shall be
prepared under the direction of the court by an alcoholism agency
approved by the departnent of social and health services or a qualified
probati on departnment approved by the departnent of social and health
services. A copy of the report shall be forwarded to the court and the
departnent of licensing. Based on the diagnostic evaluation, the court
shall determ ne whether the person shall be required to conplete a
course in an al cohol information school approved by the departnent of
social and health services or nore intensive treatnent in a program
approved by the departnent of social and heal th servi ces.

(3) Standards for approval for alcohol treatnent prograns shall be
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prescribed by the departnent of social and health services. The
departnment of social and health services shall periodically reviewthe
costs of al cohol information schools and treatnent prograns.

(4) Any agency that provides treatnent ordered under RCW

46. 61. 5055, shall immediately report to the appropriate probation
departnent where applicable, otherwise to the court, and to the
departnment of licensing any nonconpliance by a person wth the
conditions of his or her ordered treatnment. The court shall notify the
departnment of I|icensing and the departnent of social and health

services of any failure by an agency to so report nonconpliance. Any
agency with know edge of nonconpliance that fails to so report shall be
fined two hundred fifty dollars by the departnent of social and health
services. Upon three such failures by an agency within one year, the
departnment of social and health services shall revoke the agency's
approval under this section.

(5) The departnent of |icensing and the departnent of social and
health services may adopt such rules as are necessary to carry out this
section.

Sec. 14. RCW46.61.5152 and 2006 ¢ 73 s 17 are each anmended to
read as foll ows:

In addition to penalties that may be inposed under RCW 46. 61. 5055,
the court nmay require a person who is convicted of a nonfelony
violation of RCW 46.61.502 or 46.61.504 or who enters a deferred
prosecution program under RCW 10. 05. 020 based on a nonfel ony viol ation
of RCW 46. 61.502 or 46.61.504, to attend an educational program_such
as_a_victim inpact panel, focusing on the enotional, physical, and
financial suffering of victins who were i njured by persons convicted of
driving while under the influence of intoxicants. The victiminpact
panel programnust neet the m ni numstandards established under section
15 of this act.

NEW SECTION. Sec. 15. A newsection is added to chapter 10.01 RCW
to read as foll ows:

(1) The Washington traffic safety comm ssion may develop and
maintain a registry of qualified victiminpact panels. Wen inposing
a requirenent that an offender attend a victiminpact panel under RCW
46. 61. 5152, the court may refer the offender to a victiminpact panel
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that is listed in the registry. The Washington traffic safety
comm ssion may consult wth victim inpact panel organizations to
devel op and maintain a registry.

(2) To be listed on the registry, the victiminpact panel nust neet
the foll owm ng m ni num st andar ds:

(a) The victim inpact panel nust address the effects of driving
while inpaired on individuals and famlies and address alternatives to
dri nking and driving and drug use and dri vi ng;

(b) The victim inpact panel should strive to have at |east two
di fferent speakers, one of whomis a victim survivor of an inpaired
driving crash, to present their stories in person. A victimsurvivor
may be the panel facilitator. The victim inpact panel should be a
m ni mum of sixty mnutes of presentation, not including registration
and adm nistration tine.

(c) The victiminpact panel shall have policies and procedures to
recruit, screen, train, and provi de feedback and ongoi ng support to the
panel i sts. The panel shall take reasonable steps to verify the
authenticity of each panelist's story;

(d) The victiminpact panel shall charge a reasonable fee to al
persons required to attend, unless otherw se ordered by the court;

(e) The victim inpact panel shall have a policy to prohibit
adm ttance of anyone under the influence of alcohol or drugs, or anyone
whose actions or behavior are otherw se inappropriate. The victim
i npact panel may institute additional adm ssion requirenents;

(f) The victiminpact panel shall maintain attendance records for
at least five years;

(g) The victiminpact panel shall make reasonable efforts to use a
facility that neets standards established by the Anericans wth
disabilities act;

(h) The victim inpact panel may provide referral information to
ot her community services; and

(1) The victiminpact panel shall have a designated facilitator who
is responsible for the conpliance with these m ni num standards and who
is responsible for mintaining appropriate records and comrunication
with the referring courts and probationary departments regarding
attendance or nonattendance.

p. 33 E2SHB 1789. SL



1 NEW SECTION. Sec. 16. Sections 1 through 9 of this act take
2 ef fect Septenber 1, 2011

Passed by the House April 14, 2011.

Passed by the Senate April 8, 2011.

Approved by the Governor May 10, 2011.

Filed in Ofice of Secretary of State May 11, 2011.
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